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 1.  TIME:  9:00   CASE#: MSC16-01331 
CASE NAME: ELKHOURY VS SEARS ROEBUCK 
HEARING ON MOTION TO/FOR STRIKE 3RD AMENDED COMPLAINT FILED BY 
CHAMBERLAIN GROUP, INC. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to July 21, 2021 at 9:00 a.m.  

  

  
 2.  TIME:  9:00   CASE#: MSC16-01331 
CASE NAME: ELKHOURY VS SEARS ROEBUCK 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of ELKHOURY FILED 
BY CHAMBERLAIN GROUP, INC. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to July 21, 2021 at 9:00 a.m. 

  

 3.  TIME:  9:00   CASE#: MSC19-00697 
CASE NAME: BRADFORD VS MEDIANEWS GROUP, I 
HEARING ON MOTION TO/FOR STRIKE PLTF'S COMPLAINT PRAYER FOR 
PUNITIVE DAMAGF FILED BY JEFF ANDERSON, JEFF ANDERSON 
* TENTATIVE RULING: * 
 
  Defendants Jeff Anderson and Jeff Anderson & Associates, PA’s Motion to Strike is 
granted in part and denied in part.  The motion to strike the prayer for punitive damages is 
granted without leave to amend.   
 
Background  
 
 Plaintiff Walter Bradford brings this action for defamation.  On October 23, 2018, 
Defendants Jeff Anderson and Jeff Anderson & Associates PA published an attorney advertising 
brochure entitled, “Clergy Sexual Abuse in the Archdiocese of San Francisco, Diocese of 
Oakland, Diocese of San Jose.”  Plaintiff’s photograph, taken over 30 years ago is mistakenly 
included as the picture of “Fr. Edward F. Beutner.”   Additionally, the Anderson Defendants held 
a news conference on October 23, 2018, during which pictures of the priests were displayed, 
including Plaintiff’s picture, falsely represented to be a picture of Fr. Beutner.     
 
 Plaintiff’s motion for leave to amend to add allegations and prayer for punitive damages 
was granted after hearing on October 21, 2020.  Defendants moved to strike the allegations and 
prayer for punitive damages in the First Amended Complaint.  The Court granted the motion 
with leave to amend.  The Order was filed on April 19, 2021.The Second Amended Complaint 
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was filed on May 7, 2021.  Defendant again moves to strike the allegations and prayer for 
punitive damages.  
 
Motion 
  Pursuant to CCP §§ 435 and 436, the Anderson Defendants bring this motion to strike 
the allegations (SAC, ¶¶ 22-38) and the prayer for punitive damages (SAC, 9:11-12.)  The 
motion to strike is made upon the grounds that these portions of the SAC, purporting to state a 
claim for punitive damages, are irrelevant, improper, and not drawn or filed in conformity with 
the laws of this state.   
 
 A motion to strike may be used to attack claims for damages that are not supported by 
the cause of action pleaded. The Court may strike out “any irrelevant… matter asserted in any 
pleading.”  CCP § 436.  “Irrelevant matter” means an immaterial allegation.  (CCP § 431.10(c).)  
“An immaterial allegation in a pleading is…  A demand for judgment requesting relief not 
supported by the allegations of the complaint or cross-complaint.” (Code Civ. Proc., § 
431.10(b)(3).)   
 
 “In order to survive a motion to strike an allegation of punitive damages, the ultimate 
facts showing an entitlement to such relief must be pled by a plaintiff. [Citations.]” (Clauson v. 
Superior Court (1998) 67 Cal.App.4th 1253, 1255.)  
 
Analysis 
 
 Defendants argue the constitutional law standard for punitive damages in a First 
Amendment case is “actual malice.” The standard that should be applied is set forth in Khawar 
v. Globe Internat. (1998) 19 Cal.4th 254.  For recovery of punitive damages, when the speech is 
a matter of public concern involving a private figure, the plaintiff must prove actual malice.   To 
prove actual malice, therefore, a plaintiff must ‘demonstrate with clear and convincing evidence 
that the defendant realized that his statement was false or that he subjectively entertained 
serious doubts as to the truth of his statement.’ [Citations.]” (Khawar v. Globe Internat. (1998) 19 
Cal.4th 254, 275.) 
 
 Here, despite the Court’s prior Oder finding the matter was of public concern, Plaintiff 
added Paragraphs 24 -27, alleging the attorney advertisement did not concern a matter of public 
interest.   In the Court’s prior Order on Motion to Strike, it stated, 
 

The Supreme Court has held that “‘[whether] . . . speech addresses a matter of 
public concern must be determined by [the expression's] content, form, and 
context . . . as revealed by the whole record.’”  (Dun & Bradstreet v. Greenmoss 
Builders (1985) 472 U.S. 749, 761.)   Here, the content addressed widespread 
Clergy sexual abuse of children in the local Diocese. “The issue as to whether or 
not an adult who interacts with minors in a church youth program has engaged in 
an inappropriate relationship with any of the minors is clearly a matter of public 
interest. The public interest is society's interest in protecting minors from 
predators, particularly in places such as church programs that are supposed to 
be safe.” (Terry v. Davis Community Church (2005) 131 Cal.App.4th 1534, 1547.)  
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It was presented in a news conference and later carried in a newspaper 
publication on the front page.   

  
 Plaintiff’s additional allegations do not demonstrate the matter was not of public concern.  
The SAC alleges the attorney advertising was not of public concern because Defendants were 
announcing a lawsuit (SAC ¶ 24); the victims of sexual abuse knew their assailants and no 
public interest is served by publishing the photographs of the accused priests (SAC ¶25); the 
information was not provided to law enforcement or victim advocacy groups (SAC ¶26); and the 
purpose was to advertise Defendants’ services (SAC ¶ 27). In looking at the content of 
brochure/advertisement as a whole, the fact that there was a news conference, and that a local 
newspaper ran the story on the front page below the fold, leads the Court to conclude the 
subject matter was of public concern, just as it did in the previous motion. 
 
 As the Court previously stated, “A private-figure plaintiff must prove at least negligence 
to recover any damages and, when the speech involves a matter of public concern, he must 
also prove New York Times malice, supra, 376 U.S. 254, to recover presumed or punitive 
damages.” (Carney v. Santa Cruz Women Against Rape (1990) 221 Cal.App.3d 1009, 1019.) To 
prove actual malice, therefore, a plaintiff must ‘demonstrate with clear and convincing evidence 
that the defendant realized that his statement was false or that he subjectively entertained 
serious doubts as to the truth of his statement.’ [Citations.]” (Khawar v. Globe Internat. (1998) 19 
Cal.4th 254, 275.)  “Publishing with such doubts shows reckless disregard for truth or falsity and 
demonstrates actual malice.” Reader's Digest Assn. v. Superior Court (1984) 37 Cal.3d 244, 
256-257.)   
 
 Here, Plaintiff argues the considering the nature of the allegations, “charging a person 
with pedophilia, it was incumbent on those making the accusations to use all means possible to 
insure that the accusations have a factual basis.” As Defendants pointed out in the Reply, 
Walter Bradford’s name was never used.  No charges were leveled at Bradford.   
 
  In Paragraphs 28-38, Plaintiff alleges all the ways in which Defendants acted with 
reckless disregard of the truth or falsity of the defamatory statements contained in the 
advertisement.   Plaintiff argues that a reasonable inference can be drawn that Defendants 
entertained serious doubt as to the truth of the charges in the advertising. 
 
 Defendants, on the other hand, argue that Plaintiff’s argument regarding reckless 
disregard in discovering the error being equivalent to subjective doubt is contrary to Khawar. 
Defendants cite to Harte-Hanks Communications v. Connaughton (1989) 491 U.S. 657, 688. 
A "reckless disregard" for the truth requires more than a departure from reasonably prudent 
conduct. "There must be sufficient evidence to permit the conclusion that the defendant in fact 
entertained serious doubts as to the truth of his publication." St. Amant, 390 U.S., at 731. The 
standard is a subjective one -- there must be sufficient evidence to permit the conclusion that 
the defendant actually had a "high degree of awareness of . . . probable 
falsity." Garrison v. Louisiana, 379 U.S., at 74. As a result, failure to investigate before 
publishing, even when a reasonably prudent person would have done so, is not sufficient to 
establish reckless disregard. [Citations.]   
 
(Harte-Hanks Communications v. Connaughton (1989) 491 U.S. 657, 688.) 
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 The Court finds Plaintiff’s allegations of reckless disregard are not sufficient to show 
Defendants entertained serious doubts about the falsity of including the photograph of Plaintiff 
and included it anyway.  Plaintiff has not alleged facts to support the prayer for punitive 
damages.  The motion to strike the prayer for punitive damages is granted.  The motion to strike 
paragraphs 22 and 23 is denied.  The motion to strike paragraphs 24-27 is granted.  It is denied 
as to paragraph 28, granted as to paragraph 29-32, denied as to ¶¶ 34-36 and granted as to ¶¶ 
37 and 38. 
   
Defendants’ Request for Judicial Notice 
 
 Defendants request the Court to take judicial notice of the following: 

1. Order Granting Motion to Strike, filed on April 19, 2021 
2. First Amended Complaint, dated October 22, 2020 

 The unopposed request is granted. 
 
Defendants Objection to Declaration of Dell’Osso 
 Defendants object to the consideration of Declaration of Daniel Dell’Osso on the ground 
the declaration and the exhibits attached thereto are extrinsic evidence and not subject to 
judicial notice. 
 
 Objection overruled.   
  
  

  

 4.  TIME:  9:00   CASE#: MSC19-01355 
CASE NAME: SINGH VS AYALA ALANIS 
HEARING ON MOTION TO/FOR CONTEST DEFT AYALA APPL FOR GOOD FAITH 
SETTLEMENT FILED BY MANUELA ESMERALDA GUITERREZ-TAPIA 
* TENTATIVE RULING: * 
 
Based on the court’s ruling on May 26, 2021 and the failure of the party seeking the 
determination that the settlement is in good faith to submit the additional information mentioned, 
the application for a determination that the settlement is in good faith is denied, without 
prejudice.  

  

 5.  TIME:  9:00   CASE#: MSC19-02501 
CASE NAME: JONES VS. BINKER 
HEARING ON MOTION TO/FOR SET ASIDE JUDGMENT OF DISMISSAL FILED 
BY ROBERT JONES 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to set aside the dismissal pursuant to CCP 473(b) is granted. The court sets a 
CMC for September 30, 2021 at 8:30 a.m. Plaintiff’s counsel is ordered to appear at the hearing, 
and to submit a CMC statement in advance of the hearing outlining all attempts to locate and 
serve the defendant. If the defendant has been located, plaintiff is to provide notice of the CMC 
to defendant.  
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 6.  TIME:  9:00   CASE#: MSC20-00321 
CASE NAME: WEST VS SHIELDS NURSING CENTER 
HEARING ON MOTION TO/FOR DISMISS FOR IMPROPER SERVICE CCP 418.10 
FILED BY LOWANDA WEST-BROWN 
* TENTATIVE RULING: * 
 
Parties to appear in person or via CourtCall.  

  

 7.  TIME:  9:00   CASE#: MSC20-00815 
CASE NAME: SOHUMTECH, INC. VS N & A MEDIC 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY N & 
A MEDICAL SUPPLY, INC. 
* TENTATIVE RULING: * 
 
           Defendant’s motion for judgment on the pleadings is granted with leave to amend 
based on a failure to plead plaintiff Priti Makani’s capacity. Plaintiffs shall file an amended 
complaint on or before July 12, 2021.  

Background 

In 2016, plaintiffs Sohumtech, Inc. and Priti Makani entered into a written contract with 
defendant, N & A Medical Supply Company, Inc., entitled “Consultant Pharmacist Corporate to 
Corporate Agreement” in which the plaintiffs agreed to provide pharmacist services to the 
defendant. (First Amended Complaint, hereinafter “FAC,” ¶4.) Plaintiffs performed under the 
contract and billed defendant. (FAC, ¶5.) Defendant breached the contract when it failed to pay 
plaintiffs’ invoices from about April 2016 through May 2017. (FAC, ¶6.) Damages caused by 
defendant are $27,945. (FAC, ¶7.) Plaintiffs seek attorneys’ fees and costs. (FAC, ¶8.) 

The FAC was filed on May 29, 2020, alleging two causes of action: “Breach of Written 
Contract” and “Breach of Book Account.” Defendant answered on August 4, 2020. After failing to 
reach an agreement with plaintiffs through the statutorily required meet and confer process, 
defendant moves for judgment on the pleadings on the grounds that the complaint fails to state 
facts sufficient to constitute a cause of action. (Code Civ. Proc., § 438(c).) As to plaintiff Priti 
Makani, the motion argues nothing in the complaint references the plaintiff, depriving the plaintiff 
of standing.  

Evidentiary Matters 

Defendant’s unopposed request for judicial notice of the complaint and two federal 
District Court cases is granted. 

The supplemental declaration submitted by defendant’s attorney improperly attaches 
discovery served and plaintiffs’ responses. Not only is this improper on reply, such documents 
are also beyond the scope of what may be judicially noticed. The sufficiency of what discovery 
shows presents evidentiary questions that are better reserved for factual proceedings such as 
trial or motions for summary judgment. (See Del E. Webb Corp. v. Structural Materials Co. 
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(1981) 123 Cal.App.3d 593, 605 [hearing on demurrer may not be turned into a contested 
evidentiary hearing through the guise of having the court take judicial notice of materials which 
purportedly contradict allegations and contentions of plaintiff].)  

Analysis 

A motion for judgment on the pleadings performs the same function as a general 
demurrer, and hence attacks only defects disclosed on the face of the pleadings or by matters 
that can be judicially noticed. The factual allegations are accepted as true and given a liberal 
construction. (Hood v. Santa Barbara Bank & Trust (2006) 143 Cal.App.4th 526, 535, citations 
omitted.) A complaint must contain a statement of the facts constituting the cause of action in 
ordinary and concise language. (Code Civ. Proc. § 425.10(a)(1).) It is not tested for literary 
excellence. (Dillon v. Haskell (1947) 78 Cal.App.2d 814, 816.)  

Plaintiff Priti Makani 

The FAC alleges plaintiffs (plural) were parties to a contract, but only the corporation’s 
capacity is alleged. (FAC, ¶2.)  

While substance is more important than form when it comes to naming parties in a 
complaint (see, e.g., Plumlee v. Poag (1984) 150 Cal.App.3d 541, 546-547), some persons 
have limited capacity to sue. For example, minors, persons who lack legal capacity to make 
decisions, and persons for whom a conservator has been appointed are generally required to 
sue through a guardian or conservator of their estate or a guardian ad litem appointed by the 
court. (Code Civ. Proc. § 372; see also Klopstock v. Superior Court (1941) 17 Cal.2d 13, 18.)  

To plead a breach of contract, a plaintiff must allege: (1) the existence of the contract, (2) 
plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 
resulting damages to the plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.) Under California law, an enforceable contract requires parties capable of contracting. (Civ. 
Code, § 1550.) Here, the FAC does not state who/what Makani is. While all “persons” are 
presumed capable of contracting except minors, persons of unsound mind, and persons 
deprived of civil rights (Civil Code § 1556), it is unclear, from the FAC, that Prita Makani is a 
person. Nothing stated in the FAC states Makani is a person, let alone a person over 16 years 
old, or a person of sound mind. Partly because the alleged contract was “corporate to 
corporate,” the allegations are uncertain.  

The motion is granted as to plaintiff Priti Makani, with leave to amend. 

Book Account 

Defendant also challenges the second cause of action because it argues the complaint 
lacks facts to support breach of a book account.  

Code of Civil Procedure § 454 provides a defendant with the right to request a bill of 
particulars and further states, “[i]t is not necessary for a party to set forth in a pleading the items 
of an account therein alleged.” Each evidentiary fact that might eventually form part of the 
plaintiffs’ proof need not be alleged. (C.A. v. William S. Hart Union High School Dist. (2012) 53 
Cal.4th 861, 872.) While common counts that seek recovery contrary to an express contractual 
term are not allowed, a plaintiff may plead inconsistently so long as no term in the contract 
expressly prevents recovery. (Newport Harbor Ventures, LLC v. Morris Cerullo World 
Evangelism (2016) 6 Cal.App.5th 1207, 1222.)  
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The FAC here alleges the sum due, the plaintiffs’ demand, and the interest due. These 
elements are sufficient to state a cause of action. 

While the general rule is that an express contract is not an open book account (see 
Durkin v. Durkin (1955) 133 Cal.App.2d 283, 290), an open book account cause of action may 
lie where the parties agreed to treat money due under an express contract as items under an 
open book account. (Parker v. Shell Oil Co. (1946) 29 Cal.2d 503, 507.) Plaintiff contends that 
pleading alternative theories here is permitted. The Court agrees. Consideration of the evidence 
is necessary to determine whether this cause of action has merit and any elimination of the book 
account theory at this stage would be improper / premature.  

The cases cited by defendant were decided in the context of motions for summary 
judgment. In the one California authority cited in the motion, Tsemetzin v. Coast Federal 
Savings & Loan Assn. (1997) 57 Cal.App.4th 1334, the issue was whether plaintiff could, 
despite not pleading such a cause of action, show an issue of fact as to whether an "open book" 
account existed in order to postpone the commencement of the statute of limitations. (Id. at p. 
1431.) Besides the evidentiary nature of that decision, the defendant here has not raised any 
statute of limitations issue in the motion.  

The other cases cited by defendant are also not persuasive. Besides being federal 
district court cases, they also involved evidentiary proceedings. Martini E Ricci Iamino S.P.A. - 
Consortile Societa Agricola v. Trinity Fruit Sales Co. (E.D.Cal. 2014) 30 F. Supp. 3d 954, did not 
grant summary judgment on the open book cause of action because it was not at issue. (Id. at 
977-978.) Etchegaray Farms, LLC v. Lehr Bros. (E.D.Cal. 2018) 326 F. Supp. 3d 987, 
specifically distinguished “California rules of pleading” in its discussion of a book account. (Id. at 
995.) 

On the second cause of action the motion is denied.  

 

  

 8.  TIME:  9:00   CASE#: MSC20-01695 
CASE NAME: PIKE, ET AL. VS UNITED STATES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of PIKE FILED BY 
UNITED STATES STEEL, A DELWARE CORPORATION , POSCO-CALIFORNIA 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to Plaintiffs' First Amended Complaint ("FAC") filed by 

defendants United States Steel Corporation ("USS"), POSCO-California Corporation ("POSCO-

Cal"), and USS-POSCO Industries ("UPI") (collectively "USS-POSCO Defendants" for 

convenience). For the reasons set forth, the Court rules as follows: (a) the special demurrer to 

the FAC as a whole for uncertainty under Code of Civil Procedure § 430.10(f) by the USS-

POSCO Defendants is overruled; (b) the general demurrer by UPI to the first and fourth causes 

of action under Code of Civil Procedure § 430.10(e) are overruled; (c) the general demurrer by 

USS and POSCO-Cal to the first and fourth causes of action for failure to state a claim under 

Code of Civil Procedure § 430.10(e) based on failure to exhaust administrative remedies is 

sustained, with leave to amend; and (d) the general demurrer by the USS-POSCO 

Defendants to the second, third, fifth, and sixth causes of action for failure to state a claim under 
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Code of Civil Procedure § 430.10(e) based on the failure to allege facts supporting claims 

against the USS-POSCO Defendants under the doctrine of respondeat superior is sustained, 

with leave to amend. 

  

Factual Background 

 

Plaintiffs Ms. Pike and Ms. Wagner generally allege that they were employed by the USS-

POSCO Defendants and were forced to submit to a "fitness for duty" examination before they 

were allowed to return to work after medical leaves. (FAC ¶¶ 1-3, 29-39-58, 82-99.) They allege 

they were required to be examined by defendant Joel H. Canga, M.D., a physician employed by 

the Concentra Defendants, who allegedly engaged in improper sexual misconduct and 

invasions of their privacy when he conducted the fitness for duty examination. (FAC ¶¶ 40-58, 

90-99.)   

Ms. Pike asserts six causes of action against the USS-POSCO Defendants for violation of the 

California Family Rights Act, Government Code § 12945.2 ("CFRA"), sexual assault, sexual 

battery, sexual harassment under the Fair Employment and Housing Act, Government Code § 

12940 et seq. ("FEHA"), invasion of privacy, and intentional infliction of emotional distress. Ms. 

Wagner alleges the same four causes of action for intentional torts, but not the two statutory 

causes of action. 

Governing Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the FAC, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) The Court deems the facts alleged to be true, "however improbable 

they may be." (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604; 

Universal By-Products, Inc. v. City of Modesto (1974) 43 Cal.App.3d 145, 151.) The Court gives 

the complaint "a reasonable interpretation, reading it as a whole and its parts in their context." 

(Blank v. Kirwan, supra, 39 Cal. 3d at 318.) Further, "In the construction of a pleading, for the 

purpose of determining its effect, its allegations must be liberally construed, with a view to 

substantial justice between the parties." (Code Civ. Proc. § 452.)  

In ruling on the demurrer, the Court is limited to consideration of the complaint and matters of 

which the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian 

v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 ["In reviewing the ruling on a demurrer, a 

court cannot consider, as Mercury would have us do, the substance of declarations, matter not 

subject to judicial notice, or documents judicially noticed but not accepted for the truth of their 

contents. (Citations omitted.)"].) If the complaint fails to state a cause of action but there is a 

reasonable possibility the complaint can be amended to cure the deficiencies, then leave to 

amend must be granted. (Quelimane v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 39.) 

The Court also notes that a demurrer must dispose of an entire cause of action in order to be 

sustained. (Fremont Indem. Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 119; 

Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167.) 
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Requests for Judicial Notice 

The USS-POSCO Defendants request that the Court take judicial notice of: (1) Ms. Pike's 

complaint filed with the Department of Fair Employment and Housing ("DFEH") dated August 

26, 2019; (2) a right-to-sue letter issued by the DFEH to Ms. Pike; and (3) a "Statement of 

Partnership Authority" filed with the California Secretary of State for "USS-POSCO Industries" 

on June 15, 2011. (Defs. RJN Exhs. A, B, C.) Plaintiffs do not oppose the request.  

The Court will take judicial notice of the existence of the documents submitted by Defendants as 

records subject to judicial notice under Evidence Code § 452(c). The Court does not take 

judicial notice of the truth of the contents of the documents or their proper interpretation where 

those matters are reasonably subject to dispute. (Fremont Indemnity Co. v. Fremont General 

Corp. (2007) 148 Cal.App.4th 97, 113-115; C.R. v. Tenet Healthcare Corp. (2009) 169 

Cal.App.4th 1094, 1103–1104 [contents of document only accepted on a request for judicial 

notice if there is no factual dispute, or there cannot be a factual dispute as to what is being 

judicially noticed, "And the general rule is that the truthfulness and interpretation of a 

document's contents are disputable. [Citations omitted.]"].)  

In support of their opposition to the demurrer, Plaintiffs request the Court take judicial notice of 

two sets of filings with the Securities and Exchange Commission by USS and POSCO-Cal, 

respectively. (Pls. RJN Exhs. 1 and 2.) Plaintiffs apparently offer these records to rebut the 

contents of the Statement of Partnership Authority submitted by Defendants which they contend 

demonstrates USS-POSCO was a general partnership whose other member was Pitcal, Inc., 

not USS. (Reply pp. 20-21; Pls. RJN Exh. 1, p. 110 [referring to USS joint ventures as "UPI" and 

USS-POSCO Industries as of December 31, 2017.) The Court was unable to locate a page 143 

in Plaintiffs' RJN Exhibit 2. (Pls. RJN ¶ 2, p. 2, ll.  17-20.)  

The SEC filings are also records of which the Court can take judicial notice under Evidence 

Code § 452(c); the Court, however, does not take judicial notice of the truth of the contents of 

these records or their interpretation. The Court construes Plaintiffs' submission of the SEC 

filings as being for the purpose of demonstrating that Plaintiffs may have additional facts that 

could allege if the demurrers were sustained with leave to amend. 

Subject to the foregoing limitations, the requests for judicial notice by Plaintiffs and the USS-

POSCO Defendants are granted. 

Analysis 

A. Demurrer for Uncertainty 

 

USS-POSCO Defendants demur to the FAC as a whole for uncertainty under Code of Civil 

Procedure § 430.10(f) because the FAC fails to make separate allegations regarding the acts 

and omissions attributable to each of the USS-POSCO Defendants, lumping them together in 

allegations made against the "USS-POSCO Defendants."  

Demurrers for uncertainty are generally disfavored. (Lickiss v. Financial Industry Regulatory 

Authority (2012) 208 Cal.App.4th 1125, 1135.) A demurrer for uncertainty is generally only 
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properly sustained when the pleading "is so incomprehensible that a defendant cannot 

reasonably respond." (Id.) (See also A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 

Cal.App.5th 677, 695 [" '[U]nder our liberal pleading rules, where the complaint contains 

substantive factual allegations sufficiently apprising defendant of the issues it is being asked to 

meet, a demurrer for uncertainty should be overruled or plaintiff given leave to amend.' 

[Citations omitted.]," quoting Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 

139, fn. 2].) Further, a demurrer for uncertainty should not be sustained if the ambiguous or 

uncertain facts are presumptively within the demurring party's knowledge. (Longshore v. County 

of Ventura (1979) 25 Cal.3d 14, 30; Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 

612, 616; Smith v. Kern County Land Co. (1958) 51 Cal. 2d 205, 209.)  

The cases cited by the demurring defendants do not support sustaining the demurrer to the FAC 

on this ground in light of the foregoing authorities. To the extent that the facts alleged in the FAC 

are not within the knowledge of the USS-POSCO Defendants, the demurring parties will be able 

to determine those facts through discovery. The special demurrer to the FAC as a whole on the 

ground of uncertainty is overruled. 

B. Demurrers to First and Fourth Causes of Action 

 

The first and fourth causes of action are alleged only by Ms. Pike against the USS-POSCO 

Defendants for violation of the CFRA based on the UPI policy of requiring a fitness for duty 

medical examination after a medical leave and for sexual harassment under FEHA. (FAC ¶¶ 1-

3, 28-39, 106-112, 137-142.) Defendants contend the claims alleged are deficient because (1) 

the FAC fails to directly allege which entity employed Ms. Pike and facts showing the defendant 

"exercised the requisite control of an 'employer' . . . over the relevant day-to-day aspects of 

Plaintiffs' employment" (Memo. ISO Dem. p. 10, ll. 9-11); (2) Ms. Pike failed to identify USS and 

POSCO-Cal in her DFEH complaint, and her claims are therefore barred for failure to exhaust 

her administrative remedies as to those defendants; and (3) the FAC fails to allege facts 

sufficient to support allegations of joint employment, agency, joint venture, or conspiracy 

sufficient to state claims against USS and POSCO-Cal in the first cause of action, and fail to 

allege facts sufficient to support respondeat superior, joint employer and managing agent 

liability in the fourth cause of action where the claim for sexual harassment is founded on 

conduct of Dr. Canga who is employed by the Concentra Defendant entities.  

1. FAC Sufficiently Alleges UPI Is Ms. Pike's Employer 

 

As to the first point, while not a model of clarity, Plaintiffs allege that UPI imposed a universal 

policy of requiring fitness for duty examinations before allowing employees to return to work 

after a medical leave, which is the factual foundation for Plaintiffs' claims, and that Ms. Pike was 

subjected to that policy after she took medical leave and wanted to return to work. (FAC ¶¶ 1, 2, 

46-51, 105-112, 137-141.) Construing the FAC liberally as the Court must on demurrer (Code of 

Civ. Proc. § 452), these facts support the inference she was an employee of UPI. The FAC 

sufficiently alleges UPI employed Ms. Pike.  
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2. Failure to Exhaust Administrative Remedies by Not Identifying USS and 

POSCO-Cal in DFEH Complaint 

 

Under Government Code §§ 12960 and 12965 of FEHA as interpreted by the Courts, a plaintiff 

is required to exhaust her administrative remedies by filing a complaint with the DFEH and 

obtaining a right-to-sue letter before filing a civil action asserting claims under the FEHA statute: 

(Clark v. Superior Court (2021) 62 Cal.App.5th 289, 301.) Exhaustion of administrative remedies 

under FEHA "is a precondition to bringing a civil suit on a statutory cause of action." (Rojo v. 

Kliger (1990) 52 Cal.3d 65, 83; Wassmann v. South Orange County Community College Dist. 

(2018) 24 Cal.App.5th 825, 850 [exhaustion of administrative remedies is jurisdictional 

prerequisite to civil action under FEHA.) The CFRA is part of FEHA and subject to the FEHA 

exhaustion of administrative remedies requirement. (Faust v. California Portland Cement Co. 

(2007) 150 Cal.App.4th 864, 878 [the CFRA is part of FEHA]; Mora v. Chem-Tronics, Inc. (S.D. 

Cal. 1998) 16 F. Supp. 2d 1192, 1201 [because CFRA is part of FEHA, exhaustion under FEHA 

is required before plaintiff can file a civil action for violation of CFRA].) Plaintiffs do not dispute 

that the exhaustion requirement applies to Ms. Pike's claims under the first and fourth causes of 

action.  

Cases addressing the exhaustion requirement have held that a plaintiff may not assert these 

statutory claims in a subsequent lawsuit against a party who was not named in the DFEH 

complaint. (Cole v. Antelope Valley Union High School Dist. (1996) 47 Cal.App.4th 1505, 1511, 

1515 {addressing two individual defendants "who were not mentioned in the administrative 

charge at all," the Court concluded "plaintiff is barred from suing those individual defendants for 

failure to name them in the DFEH charge," relying on the mandatory language of Government 

Code § 12960 which requires a verified complaint "which shall state the name and address of 

the person, employer, labor organization or employment agency alleged to have committed the 

unlawful practice complained of"]; Alexander v. Community Hospital of Long Beach (2020) 46 

Cal.App.5th 238, 251 ["Under Cole and Valdez, plaintiffs' failure even to mention [defendant] in 

their DFEH complaint is fatal to their right to bring a civil FEHA action against it"]; Medix 

Ambulance Service, Inc. v. Superior Court (2002) 97 Cal.App.4th 109, 118 [plaintiff failed to 

exhaust FEHA administrative remedy against two defendants who were not listed in the 

administrative charge in the DFEH complaint nor named in the body of the complaint as 

perpetrators]; Valdez v. City of Los Angeles (1991) 231 Cal. App. 3d 1043, 1061 ("Valdez") 

[affirming judgment for dismissal of claims against individual members of police department not 

named in DFEH complaint because they were not named in the DFEH complaint, stating "we 

draw a distinction between a failure to include with specificity all charges of discrimination in an 

administrative complaint and the failure to name as defendants those persons known, or 

obtainable through reasonable diligence, to have perpetrated or inflicted the discrimination and 

who are sought to be held individually accountable in a suit at law."].) 

Cases which have held a plaintiff satisfied the exhaustion requirement without explicitly listing 

the defendant in the DFEH complaint have found that the DFEH complaint sufficiently identified 

the entities responsible as employers and any individuals who may have perpetrated the 

conduct who were later sued such that the identity of the later named defendants and the intent 
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to name them as defendants was clear or ascertainable from the DFEH complaint. (Clark v. 

Superior Court (2021) 62 Cal.App.5th 289, 306, 308-310 [finding exhaustion satisfied where 

DFEH complaint and original lawsuit named entities by business names and lawsuit was 

promptly amended to name legal entity, stating "no reasonable person could think that Clark 

intended to identify an entity other that ALSC as a respondent, since the body of Clark's DFEH 

Complaint named her managers, supervisors, coworkers, job title, and period of employment at 

ALSC."]; Martin v. Fisher (1992) 11 Cal. App. 4th 118, 119, 122 [plaintiff could sue defendant 

named in body of DFEH complaint in discrimination charge, though defendant was not named 

as a charged party or in right to sue letter]; Saavedra v. Orange County Transportation etc. 

Agency (1992) 11 Cal. App. 4th 824, 826-827 [individual defendant not named as charged party 

in DFEH complaint but was sole individual named in substantive allegations of DFEH 

complaint].)  

The DFEH complaint identifies only UPI, the joint venture, as Ms. Pike's employer, and other 

than the Concentra Defendants and Dr. Canga, neither the caption nor the body of the DFEH 

complaint identifies any other person or entity as responsible for the conduct on which her 

claims in the DFEH complaint were based. Nothing in the DFEH complaint suggests that Ms. 

Pike claimed she was jointly employed by the entities USS or POSCO-Cal, or that she 

contended that either or both of those entities participated in or were liable for the acts and 

omissions cited in the DFEH complaint and now alleged in her first and fourth causes of action.  

Plaintiff cites general agency law for the proposition that "notice" to the joint venture provides 

notice to the individual joint venturers under Civil Code § 2332. The argument fails for at least 

two reasons. First, from an exhaustion standpoint, at most, the DFEH complaint may have put 

the joint venture members on notice Plaintiff intended to assert a claim against the joint venture, 

not that the individual members were targets of the claims or that Plaintiff contended they were 

responsible or liable for the claims or the underlying conduct of Dr. Canga.  

Second, even actual notice of the claim does not satisfy the exhaustion requirement where the 

entity the employee intends to sue is not named or identified in the caption or body of the DFEH 

complaint. (Alexander v. Community Hospital of Long Beach (2020) 46 Cal.App.5th 238, 251-

252 ("Alexander") [reversing judgment against entity which was the plaintiffs' actual employer 

where the entity was not named in the DFEH complaint, rejecting plaintiffs' contentions that "an 

equitable exception to the rule that a FEHA defendant must have been named in a DFEH 

complaint exists where the defendant received actual notice of the complaint and an opportunity 

to participate in the administrative process" where human resources director of one corporation, 

who was also human resources director of the unnamed entity, was served with the DFEH 

complaint.) The Court in Alexander refused to create an equitable exception to the FEHA 

exhaustion requirement to allow the claim against the unnamed related corporation because 

there is no authority for making such and exception. (Id.) In addition, the Court refused to make 

such an exception because doing so would violate the purposes of the exhaustion requirement:  

[E]ven were we empowered and inclined to carve an equitable 

exception out of mandatory statutory language where an unnamed 

defendant receives actual notice of a FEHA complaint, we would 
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not do so here because the DFEH, for one, had no notice that 

plaintiffs intended to accuse MPHS, and thus had no 

opportunity to contact MPHS, investigate its involvement in 

the alleged unlawful practice, or seek to resolve the matter by 

conference, conciliation, and persuasion. Further, even though 

MPHS may have known (by way of Mesina) that plaintiffs could 

have named it in their  administrative complaint, it was entitled to 

rely on their failure to do so as evidence that they did not 

intend to pursue a civil complaint against it, at least not until 

they had filed new administrative complaints. 

(Id. at 251-252 [emphasis added].) 

Plaintiff has not alleged in the FAC that USS and POSCO-Cal were entities not known to her or 

not reasonably discoverable by her within one year after the incident in sufficient time for her to 

timely file her DFEH complaint. She does not allege that she filed any amended claim with the 

DFEH naming those entities. (See Alexander v. Community Hospital of Long Beach, supra, 46 

Cal.App.5th at 252 [citing Valdez, supra, 231 Cal.App.3d at 1061 [a FEHA claimant need only 

name “known or reasonably obtainable defendants” in a DFEH charge].) If is questionable 

whether that Ms. Pike can allege such facts under the circumstances, but if she can, she will 

have an opportunity to amend to do so. 

The demurring defendants also contend the FAC is deficient as Ms. Pike has not alleged that 

she "timely" filed her claim with the DFEH in August 2019, only that she filed the DFEH 

complaint and received the right-to-sue letter. (FAC ¶ 103.) For the reasons set forth, the 

demurrer to the first and fourth causes of action under Code of Civil Procedure § 430.10(e) for 

Plaintiff Ms. Pike's failure to exhaust her administrative remedies as to defendants USS and 

POSCO-Cal, and with respect to USS-POSCO for failure to plead her "timely" filing of the DFEH 

complaint, is sustained, with leave to amend.  

3. Failure to Allege Facts Supporting Liability of USS-POSCO Defendants as 

Joint Venturers, Joint Employers, or Agents in First Cause of Action  

 

Given the foregoing rulings, the Court does not need to reach the demurring defendants' 

additional ground for demurring to the first cause of action based on the FAC's "conclusory" 

allegations regarding the joint venture, agency, and joint employer status of USS and POSCO-

Cal. The Court can state, however, that it construes the allegations concerning the existence of 

a joint venture, joint employment, and agency as allegations of ultimate fact, which are generally 

sufficient and accepted as true for purposes of a demurrer. (Hayward Lumber & Inv. Co. v. 

Construction Products Corp. (1952) 110 Cal.App.2d 1, 3 [an ultimate fact is a conclusion 

deduced from primary evidentiary facts]; Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 549-

550 ["[T]he complaint ordinarily is sufficient if it alleges ultimate rather than evidentiary facts."]; 

Skopp v. Weaver (1976) 16 Cal.3d 432, 437 [agency is allegation of ultimate fact]; Blickman 

Turkus, LP v. MF Downtown Sunnyvale, LLC (2008) 162 Cal.App.4th 858, 885-886 ["the 

existence of an agency relationship is the 'essential fact[],' and where alleged must be accepted 
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as true."].) The general rule applies except to the extent the ultimate facts alleged are 

inconsistent with or contradicted by more specific allegations, or they are alleged only on 

information and belief. (See Section C, infra.)  

The additional grounds for demurrer to the fourth cause of action asserted by the USS-POSCO 

Defendants are addressed in Section D, infra. 

C. Demurrers to Second, Third, Fifth, and Sixth Causes of Action Based on 

Insufficient Facts Alleged to Support Liability Under Respondeat Superior 

Doctrine 

 

The FAC alleges that Dr. Canga is an employee of the Concentra Defendants. (FAC ¶¶ 20, 21.) 

It alleges that Dr. Canga committed acts of sexual assault, sexual battery, invasion of privacy, 

and intentional infliction of emotional distress against Plaintiffs in conducting the fitness for duty 

exam, which are the facts on which the second, third, fifth, and sixth causes of action (for 

convenience, the "four tort claims") are based. (FAC ¶¶ 47-58 [Pike], 89-99 [Wagner], 116, 118, 

120-122, 127, 129, 131-133, 146, 148-150, 155, 157-158.)  

With respect to the four tort claims, the demurring defendants contend Plaintiffs have not 

alleged facts sufficient to state a claim against USS-POSCO Defendants as joint employers to 

support liability under the respondeat superior doctrine, which is the basis for the USS-POSCO 

Defendants' liability alleged in these claims. (Memo. ISO Dem. p. 9, ll. 8 - 10, l. 25; FAC ¶¶ 117, 

128, 147, 156.) The demurring defendants cite decisions addressing the requirements for a 

demonstrating the existence of a joint employment relationship. (Simmons v Ware (2013) 213 

Cal. App. 4th 1035; Patterson v. Domino's Pizza, LLC (2014) 60 Cal.4th 474; McCoy v. Pacific 

Maritime Assn. (2013) 216 Cal.App.4th 283; Vernon v. State of California (2004) 116 

Cal.App.4th 114.) Only the Vernon v. State of California, supra, 116 Cal.App.4th 114 decision 

addressed the sufficiency of allegations of a complaint to state a joint employment claim against 

a defendant for purposes of a demurrer rather than the sufficiency of the evidence to prove the 

claim, but it does not address the sufficiency of allegations regarding the "contractual 

relationship" making the Concentra Defendants servants, agents and employees of the 

demurring defendants as alleged in the FAC. 

Nevertheless, Plaintiffs do not address any of the joint employment cases or defendants' 

arguments regarding the failure to allege sufficient facts to support the USS-POSCO 

Defendants' liability under the respondeat superior doctrine. Instead, Plaintiffs make two 

arguments in response: (1) that Plaintiffs as employees of the joint venture UPI are also 

employees of the alleged individual member entities USS and POSCO-Cal (Opp. p. 7, ll. 18 - 8, 

l. 2 ["Plaintiffs are or were the employees of UPI and are therefore the employees of USS and 

POSCO," at p. 7, ll. 18-19]), and (2) Plaintiffs have alleged facts sufficient for liability for 

"sexually harassing conduct of a non-employee" (Opp. p. 8, ll. 4 - 9, l. 15). The Court interprets 

Plaintiffs' second argument as addressing the claim for sexual harassment under FEHA in the 

fourth cause of action, which is discussed below in Section D.  
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As to the first argument, the issue raised in the demurrer to the four tort claims is whether 

Plaintiffs have alleged sufficient facts state a claim against the USS-POSCO Defendants as 

employers responsible for the tortious conduct of the Concentra Defendants and specifically the 

Concentra Defendants' employee, Dr. Canga, under the respondeat superior doctrine, not 

whether USS and POSCO-Cal are joint employers with the joint venture UPI or whether 

individual members of the joint venture may be liable for claims against arising out of the 

conduct of the joint venture. In the specific allegations supporting the four tort claims, Plaintiffs 

allege on information and believe that the USS-POSCO Defendants and the Concentra 

Defendants "maintained a contractual relationship" by which the Concentra Defendants acted as 

"the servant, agent or employee of" the USS-POSCO Defendants and that therefore, the USS-

POSCO Defendants are vicariously liable for the acts and omissions of the Concentra 

Defendants, including the acts and omissions of Dr. Canga, under the respondeat superior 

doctrine. (FAC ¶¶ 117, 128, 147, 156.) Notably, the FAC includes detailed allegations stating the 

basis for Plaintiffs' information and belief that the Concentra entities are joint employers and 

vicariously liable for the conduct of Dr. Canga. (FAC ¶¶ 20, 21.) Plaintiffs make no such 

allegations regarding the basis for their information and belief that the USS-POSCO Defendants 

are vicariously liable for the conduct of the Concentra Defendants under the respondeat 

superior doctrine.  

Even interpreting the allegations regarding the "contractual relationship" making the Concentra 

Defendants the "servant, agent, and employee" of the USS-POSCO Defendants as an 

allegation of ultimate fact that can generally be sufficient in the face of a demurrer, the general 

rule that allegations of ultimate fact are sufficient is subject to two exceptions. First, specific 

allegations of a complaint control over general allegations that are inconsistent with or contradict 

the general allegations. (Skopp v. Weaver, supra, 16 Cal.3d at 437 [stating general rule that 

specific allegations in a complaint control over an inconsistent general allegation].) Second, 

when the allegation of ultimate fact is made on information and belief, the general allegation 

alone is not enough; the complaint must also allege the facts that are the basis for plaintiff's 

information and belief. (Doe v. City of Los Angeles, supra, 42 Cal.4th at 550 [" '[p]laintiff may 

allege on information and belief any matters that are not within his personal knowledge, if he 

has information leading him to believe that the allegations are true.'," quoting Pridonoff v. 

Balokovich (1951) 36 Cal.2d 788, 792].) (See also Brown v. USA Taekwondo (2019) 40 

Cal.App.5th 1077, 1106-1107, modified by, rehearing denied by Brown v. USA Taekwondo, 41 

Cal. App. 5th 567, 41 Cal. App. 5th 567a (Nov. 4, 2019), modified by, rehearing denied by 

Brown v. USA Taekwondo, 41 Cal. App. 5th 567, 41 Cal. App. 5th 567d (Nov. 6, 2019), review 

granted by, and request [to de-publish] denied by, Brown v. USA Taekwondo, 2020 Cal. LEXIS 

180 (Jan. 2, 2020) ["An allegation of agency constitutes an averment of ultimate fact, which we 

accept as true on a demurrer. [Citations omitted.] But where factual allegations are based on 

information and belief, the plaintiff must allege 'information that "lead[s] [the plaintiff] to believe 

that the allegations are true." ' (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 551, fn. 5 

[plaintiffs failed adequately to allege city and its police department were on notice of police 

officer's prior unlawful sexual conduct, noting plaintiff could not plausibly allege the city or police 

department withheld or concealed evidence of their knowledge or notice]; accord, Gomes v. 

Countrywide Home Loans, Inc. (2011) 192 Cal.App.4th 1149, 1158–1159 [trial court properly 
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denied leave to amend because plaintiff had no information to support allegations on information 

and belief as to assignments of note].)"].) Given the procedural posture of Brown, the decision is 

only persuasive authority, but its rationale is consistent with the Doe decision.  

Even if the specific allegation that Dr. Canga is employed by the Concentra Defendants and the 

allegations regarding the separate corporate status of the Concentra Defendant corporations 

are not necessarily inconsistent with the allegations that the USS-POSCO Defendants are 

employers based on their "contractual relationship" with the Concentra Defendants for purposes 

of their respondeat superior allegations in paragraphs 117, 128, 147, and 156, the latter 

allegations are stated on information and belief without supporting facts alleging the basis for 

Plaintiffs' information and belief, which is required under Doe and the other authorities cited 

above. Plaintiffs must allege the facts that support their information and belief that the USS-

POSCO Defendants have a contractual relationship with the Concentra Defendants such that 

the contractual relationship makes the USS-POSCO Defendants a servant, agent, and 

employee of the USS-POSCO Defendants, as alleged in the FAC.  Without those facts, the FAC 

does not fairly apprise the USS-POSCO Defendants of the basis of Plaintiffs' claims against 

them on the four tort claims. (Randall v. Ditech Financial, LLC (2018) 23 Cal.App.5th 804, 810 

["Ultimately, the complaint is sufficient if 'the adversary has been fairly apprised of the factual 

basis of the claim against him.' [Citations, internal quotations omitted.]," quoting Semole v. 

Sansoucie (1972) 28 Cal.App.3d 714, 721].) The demurrer to the second, third, fifth, and sixth 

causes of action as to the USS-POSCO Defendants is sustained, with leave to amend.  

D. Failure to Allege Facts Supporting Liability of USS-POSCO Defendants for 

Fourth Cause of Action for Sexual Harassment under FEHA  

 

Given the Court's ruling regarding the failure to exhaust administrative remedies as to 

defendants USS and POSCO-Cal as to the fourth cause of action, the Court does not address 

the other grounds for demurrer to the fourth cause of action raised by USS and POSCO-Cal.  

As to UPI, for the reasons detailed regarding the second, third, fifth, and sixth causes of action, 

Plaintiffs have not sufficiently alleged facts supporting the basis for their "information and belief" 

that the Concentra Defendants, including Dr. Canga, are the employees, agents, or servants of 

UPI. (FAC ¶¶ 138, 139; see Section C above.) Those allegations are insufficient to allege 

liability by USS-POSCO Defendants, including UPI, based on their relationship with the 

Concentra Defendants and Dr. Canga for the reasons stated above.  

However, the fourth cause of action also states another substantive basis for liability against UPI 

based on allegations that as Ms. Pike's employer, UPI is liable for Dr. Canga's misconduct 

because it had notice of prior incidents by Dr. Canga, and Dr. Canga's misconduct was 

"engendered by events or conditions relating" to Ms. Pike's employment because of the 

mandatory fitness for duty examination. (Hoblitzell v. City of Ione (2003) 110 Cal.App.4th 675, 

681 [employer liable for "risks arising out of employment" and employer liability can extend to 

"risks inherent in or created by the enterprise"]; Farmers Ins. Group v. County of Santa Clara 

(1995) 11 Cal.4th 992, 1006 ["In these types of situations, the tortious actions are engendered 

by events or conditions relating to the employment and therefore are properly allocable to the 
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employer"]; M.F. v. Pacific Pearl Hotel Management LLC (2017) 16 Cal.App.5th 693  [plaintiff 

who was sexually assaulted by nonemployee trespasser stated a sexual harassment claim 

under FEHA against her employer where employer had notice of nonemployee trespasser's 

prior actions toward other employees created risk of similar misconduct and failed to take 

corrective action].)   

While as a general proposition an employer may not be liable for the tortious acts of 

independent contractors (Orosco v. Sun-Diamond Corp. (1997) 51 Cal.App.4th 1659, 1668), 

based on M.F. v. Pacific Pearl Hotel Management LLC, supra, 16 Cal.App.5th 693, even if Dr. 

Canga or the Concentra Defendants were independent contractors, if UPI had notice of prior 

incidents of misconduct by Dr. Canga, UPI may be liable if it failed to take corrective action as 

alleged by Ms. Pike. In the context of a FEHA sexual harassment claim for failure of the 

employer to prevent sexual harassment of an employee by a nonemployee trespasser who 

attacked the employee, the Court in M.F. v. Pacific Pearl Hotel Management LLC (2017) 16 

Cal.App.5th 693 reversed an order sustaining a demurrer, holding the plaintiff could state a 

cause of action for sexual harassment under FEHA based on detailed allegations in the 

complaint that the employer knew of prior incidents of improper sexual propositions made by a 

trespasser to other hotel employees and failed to take corrective action before the trespasser 

raped the plaintiff. (Id. at 696-697.)  

The demurring defendants argue in their reply that Plaintiffs' have not alleged sufficient facts to 

support that UPI was on notice of prior incidents involving Dr. Canga so as to bring Ms. Pike's 

claim within the ruling in M.F. v. Pacific Pearl Hotel Management LLC, supra, 16 Cal.App.5th 

693. As set forth above, the Court has concluded the FAC adequately alleges that Ms. Pike was 

employed by UPI. Plaintiffs allege, on information and belief, that when Ms. Pike reported the 

incident with Dr. Canga to the "Human Resources Department" of the USS-POSCO 

Defendants, the department told Ms. Pike that her complaint "was not the first incident 

concerning" Dr. Canga. (FAC ¶ 58, p. 11, ll. 12-15 and 16-17.)  Though the allegation in 

paragraph 58 is made on information and belief, unlike the allegations regarding the USS-

POSCO Defendants' respondeat superior liability discussed in Section C above, the basis for 

Ms. Pike's information and belief is implicitly stated in the allegation of paragraph 58, which is 

that the Human Resources Department provided the information to Ms. Pike when she reported 

her incident. Ms. Pike also alleges, not on information and belief, that UPI and the other 

defendants knew or should have known of the conduct by the Concentra Defendants, including 

Dr. Canga's conduct, but failed to take appropriate corrective action. (FAC ¶¶ 136, 141.) The 

failure to allege in the FAC the names of specific Human Resources Department personnel 

does not warrant sustaining a demurrer on that basis, and demurring defendants have not cited 

authority requiring such specificity in the complaint. (See C.A. v. William S. Hart Union High 

School Dist., supra, 53 Cal.4th at 872.) 

The Court is cognizant of the doctrine that " '[l]ess particularity [in pleading] is required when it 

appears that defendant has superior knowledge of the facts, so long as the pleading gives 

notice of the issues sufficient to enable preparation of a defense,' " which also supports the rule 

that pleading ultimate facts is sufficient. (Doe v. City of Los Angeles, supra, 42 Cal.4th at 549-

550 [quoting Okun v. Superior Court (1981) 29 Cal.3d 442, 458].)  For these reasons, as to UPI, 
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the fourth cause of action is sufficient to state a sexual harassment claim against UPI for 

purposes of a demurrer. (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 

1150, 1167 [demurrer must dispose of entire cause of action].) 

The demurrer by UPI to the fourth cause of action is therefore overruled.  

  

 9.  TIME:  9:00   CASE#: MSC20-01891 
CASE NAME: DUENAS VS. TREG CONCORD 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY CASE FILED 
BY TREG CONCORD OP CO DIRECTOR LP, OASIS OUTSOURCING, INC. 
* TENTATIVE RULING: * 
 
Continued by stipulation to July 28, 2021 at 9:00 a.m.  

  

10.  TIME:  9:00   CASE#: MSC20-02281 
CASE NAME: AREA ENTERPRISES LLC VS COFFMA 
HEARING ON DEMURRER TO CROSS COMPLAINT of COFFMAN FILED BY 
ANTONIO JOSEPH REA, AREA ENTERPRISES LLC, 
* TENTATIVE RULING: * 
 
Unopposed demurrer to the second, third and fourth causes of action in the cross-complaint is 
sustained with leave to amend. 

  

11.  TIME:  9:00   CASE#: MSC20-02557 
CASE NAME: RAYMOND SHEN  VS  DANNY YUEN 
HEARING ON APPLICATION FOR WRIT OF POSSESSION ( FILED BY RAYMOND 
SHEN) 
* TENTATIVE RULING: * 
 
The application for writ of possession is continued to July 21, 2021. Plaintiff only recently served 
the complaint on defendants who just filed an opposition to the writ. Plaintiff may file a reply no 
later than July 14, 2021.  
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12.  TIME:  9:00   CASE#: MSC21-00185 
CASE NAME: SERVICE PROS PLUMBERS VS RELIA 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY RELIANT-MIRA 
VISTA, L.P., 
* TENTATIVE RULING: * 
 

Defendant Reliant-Mira Vista, L.P.’s motion to set aside default is granted. Defendant 

shall file and serve its answer and cross-complaint by July 9, 2021.  

Plaintiff Service Pros Plumbers, Inc. filed suit against the Defendant on February 11, 

2021 seeking payment for repairs from a water leak. The proof of service of the summons 

shows that the Defendant was served through its agent for service of process on March 2, 2021. 

A default was entered against the Defendant on April 21, 2021. This motion was filed on May 

14, 2021.  

Defendant’s Director of Asset Management, Eric Karnes, explains that after receiving the 

complaint he began negotiating a possible settlement with Plaintiff and its counsel. Because the 

parties were engaged in negotiations, Karnes did not believe they needed to request an 

extension of time to respond to the complaint. (Karnes decl. ¶5.) Defendant’s counsel was hired 

on or after May 6, 2021. (Karnes decl. ¶8; Nerland decl. ex. A.) 

Plaintiff opposes this motion, arguing that it wait three weeks before seeking a default 

and that Defendant and its insurance carrier never mentioned an answer when the parties 

communicated on April 29, 2021.  

This motion was filed within a reasonable time after entry of default and within the six 

month time limit. The evidence shows that a non-attorney (Karnes) working for Defendant made 

a mistake by failing to ask for an extension of time to an answer while engaging in discussions 

with Plaintiff. The Court finds there are sufficient facts here to show mistake, inadvertence, 

surprise, or excusable neglect here and therefore, the default is ordered set aside.   

The parties argue over the applicability of Lasalle v. Vogel (2019) 36 Cal.App.5th 127. 

The Court did not need to rely on Lasalle to find that the default should be set aside in this case. 

One issue raised in Lasalle is worth mentioning here. There, the Court of Appeal faulted the 

plaintiff’s counsel for giving the defendant insufficient notice before taking the default. Here, 

plaintiff’s counsel began communicating with Defendant on April 19 and took its default on April 

21. (Scheg decl. ¶¶ 5-6.) There is no evidence that Plaintiff’s counsel warned Defendant before 

taking its default. Lasalle noted that “it is now well acknowledged that an attorney has an ethical 

obligation to warn opposing counsel that the attorney is about to take an adversary's default. 

[Citation.]” (Id. at 135.)  
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13.  TIME:  9:00   CASE#: MSC21-01035 
CASE NAME: ORANT, LLC VS MFA CONSTRUCTION 
HEARING ON MOTION TO/FOR AN ORDER REMOVING CLAIM OF MECHANIC'S 
LIEN FILED BY ORANT LLC,, BENJAMIN DIANDA, DANIEL DIANDA 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion is denied without prejudice due to a failure to file proof of service of the motion 
and the complaint on all defendants. 

  

14.  TIME:  9:00   CASE#: MSN21-0511 
CASE NAME: KINSALE INSURANCE VS APL CONST 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY KINSALE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The Court is in receipt of Respondent’s late-filed response to the petition and continues the 
hearing to July 21, 2021 at 9:00 a.m. 

 

15.  TIME:  9:00   CASE#: MSC19-02225 
CASE NAME: SKELTON VS CITY OF BRENTWOOD 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CITY OF BRENTWOOD 
* TENTATIVE RULING: * 
 

Defendant City of Brentwood’s motion for summary judgment is granted.  While this is a 
close case on various issues, the City has established that plaintiff has insufficient evidence to 
prove the City had constructive notice of the dangerous condition.  Further, the City has 
established that trail immunity applies and the City is entitled to judgment as a matter of law.  In 
citing the evidence supporting this ruling and including both disputed and undisputed material 
facts, the court generally accepts plaintiff’s version of any disputed fact.  In effect, the court is 
ruling that the dispute and plaintiff’s additional facts are immaterial; the City prevails as a matter 
of law anyway.  (See Defendant’s Material Fact Nos. 1-14.)   

 
Background 
 
This case arises out of an incident that occurred on February 6, 2019, when plaintiff, 

Glen Skelton, left a bike trail to enter a city park and got the front tire of his bicycle caught in a 
metal grate covering a spillway or drainage ditch that was between the trail and the park. 

 
The bike trail runs generally north and south.  Looking south from a vantage point on the 

trail, to the right of the trail is a 26” dirt strip and, to the right of that, the 42” wide, grate-covered 
spillway.  All along its length, the spillway directly abuts the dirt strip to the east and the Park to 
the west.  It is not disputed that the bike trail constitutes a trail for purposes of the immunity set 
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forth in Government Code section 831.4, but it is disputed whether the dirt strip is part of the 
bike trail or is itself a “trail” for purposes of that immunity.  (DMF Nos. 3, 5, 7.)   

 
Plaintiff drove at a 30-degree angle to the right from his southbound direction of travel to 

leave the trail, cross the dirt strip and grate-covered spillway, and enter the grassy area of the 
park.  Plaintiff testified he thought the dirt strip was part of the trail during his deposition, but he 
has presented evidence that it is not with his Opposition.  (See testimony cited in the City’s 
Reply Brief; Plaintiff’s Addition Fact (“PAF”) Nos. 3, 5, 7, 8, 9, 10, 11, 12, 14.)  The City argues 
that the dirt strip is, itself, a trail, whether or not it is part of the bike trail. 

 
 Plaintiff crossed the 26” dirt strip without incident.  But when the front tire of his bicycle 

hit the metal grate over the spillway, it got caught in a space between the grates.  Plaintiff does 
not know whether the metal strips in the grate were separated before his bicycle tire landed on 
them or the tire itself caused them to separate, inferably because they were already loose.  
When the tire got caught in the grate, plaintiff pitched headlong over his handlebars.  His injuries 
are not described in the motion. 

 
Plaintiff testified in his deposition that when his front tire hit the grate, the rest of his bike 

was in contact with either the dirt strip or the asphalt bike trail.  In support of his Opposition, 
however, he presents evidence based on the 45” wheelbase of his bicycle and the 30-degree 
angle of departure that both of his bicycle tires were off the bike trail then.  (PAF Nos. 21, 22, 
27, 39, 34, 35.)  The City did not effectively object to this evidence.  (See comment below 
regarding the objection).  However, even if it had, this fact is independently verifiable beyond 
reasonable dispute.  (See Evid. C. § 452 (h).)  Knowing the length of one side of a right triangle 
and one angle, one can calculate the length of the side opposite the angle.  Based on a 45” 
hypotenuse and a 30-degree angle, the side opposite that angle is 22.5.”  Thus, if plaintiff’s front 
tire was on the grate, his rear tire had to be several inches off the asphalt and onto the dirt strip. 
(See https://www.omnicalculator.com/math/right-triangle-side-angle#how-do-you-solve-a-right-
angle-triangle-with-only-one-side.) 
 

Plaintiff presents no direct evidence concerning how long the dangerous condition in the 
grate existed before the accident.  He only presents evidence that the City never inspected the 
grate between when the Park opened and the date of his accident, approximately 12 years later.  
Plaintiff, himself, inspected about a quarter mile of the metal grate within a week after the 
accident and he saw about a dozen locations where retaining clips were either damaged or 
missing.  (PAF No. 40-41.)  However, he saw similar issue within approximately six months after 
the City effected repairs in the fall of 2020.  (PAF 43-47.) Plaintiff presents no evidence that it 
would be reasonable for the City to inspect the entire length of the spillway for missing or 
malfunctioning retaining clips every six months. 

 
The City moves for summary judgment on two grounds: (1) plaintiff cannot prove the City 

had notice of the dangerous condition; and (2) the immunity under Government Code section 
831.4 (so-called “trail immunity”) applies.  The court agrees and so grants the motion. 

 
Discussion 
 
1. Constructive notice. 

https://www.omnicalculator.com/math/right-triangle-side-angle#how-do-you-solve-a-right-angle-triangle-with-only-one-side
https://www.omnicalculator.com/math/right-triangle-side-angle#how-do-you-solve-a-right-angle-triangle-with-only-one-side
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Government Code section 835 states that a public entity is liable for injury caused by a 

“dangerous condition of its property” on several conditions, including that an employee of the 
public entity created the dangerous condition or “[t]he public entity had actual or constructive 
notice of the dangerous condition under Section 835.2 a sufficient time prior to the injury to have 
taken measures to protect against the dangerous condition.”  (Gov’t C. § 835 (b).)  

 
The dangerous condition at issue here is the condition of the metal grate covering the 

drainage ditch.  The City owns or controls that grate. 
 
Government Code section 835.2 elaborates on the definition of constructive notice as 

used in section 835.  In pertinent part, it provides: 
 

A public entity had constructive notice of a dangerous condition 
within the meaning of subdivision (b) of Section 835 only if the 
plaintiff establishes that the condition had existed for such a period 
of time and was of such an obvious nature that the public entity, in 
the exercise of due care, should have discovered the condition 
and its dangerous character. On the issue of due care, admissible 
evidence includes but is not limited to evidence as to: 
 

(1) Whether the existence of the condition and its 
dangerous character would have been discovered by an 
inspection system that was reasonably adequate (considering the 
practicability and cost of inspection weighed against the likelihood 
and magnitude of the potential danger to which failure to inspect 
would give rise) to inform the public entity whether the property 
was safe for the use or uses for which the public entity used or 
intended others to use the public property and for uses that the 
public entity actually knew others were making of the public 
property or adjacent property. 

(2) Whether the public entity maintained and operated such 
an inspection system with due care and did not discover the 
condition.  (Gov’t C. § 835.2 (b) (emphasis added).)   

 
Various cases have held that a plaintiff who cannot establish how long a dangerous 

condition existed cannot prove the public entity had constructive notice of the dangerous 
condition.  (See State v. Superior Court of San Mateo County (1968) 263 Cal. App. 2d 396, 400; 
and see generally Carson v. Facilities Development Co. (1984) 36 Cal.3d 830, 843-844.)  

 
Plaintiff appears to argue that a reasonable trier of fact can infer negligence because the 

City never had a system in place to periodically inspect the spillway and metal grate for 
dangerous conditions.  (Opp. at 10:2-11.)   

 
The court does not agree that this inference is permissible under the literal terms of 

section 835.2.  That section imposes three requirements on the plaintiff:  to (1) establish that the 
dangerous condition existed for “such a period of time” and (2) was of “such an obvious nature” 
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that (3) the public entity, in the exercise of “due care,” should have discovered the condition and 
its dangerous character.  The statute then goes on to state examples of the type of evidence 
that is admissible on the issue of “due care,” including the lack of an inspection system or the 
failure to follow that system.  The court therefore concludes the presence or lack of an 
inspection system is relevant only to the third element “due care,” not to the first, whether the 
condition existed such a period of time that it would have been discovered had the public entity 
exercised due care.   

 
Public entities are immune from suit except as provided by statute.  (See Nealy v. 

County of Orange (2020) 54 Cal.App.5th 594, 601.) The intent of the Government Claims Act is 
not to expand the rights of plaintiffs in suits against governmental entities, but to confine 
potential governmental liability to rigidly delineated circumstances.  (Ibid.)  The court lacks the 
authority go beyond the literal terms of section 835.2.   

 
If the defendant here were a private party, plaintiff would be entitled to precisely the 

inference he requests, under Ortega v. Kmart Corp. (2001) 26 Cal.4th 1200, 1203, 1210.  
However, plaintiff has not argued that Ortega applies to a public entity defendant, the court is 
unaware of a case stating that it applies, and the CEB book on the subject suggests it does not 
apply.  (See CEB, California Tort Liability Practice, 4th Edition, § 12.50, p.12-74.)    If Ortega 
does apply to cases involving public entity defendants, it will be for an appellate court, not this 
trial court, to say so. 
 

2. Trail immunity. 
 

Government Code section 831.4 provides immunity to public entities, public employees 
and grantors of public easements for injuries  
 

caused by a condition of: 
 

(a) Any unpaved road which provides access to fishing, 
hunting, camping, hiking, riding, including animal and all types of 
vehicular riding, water sports, recreational or scenic areas . . .  

(b) Any trail used for the above purposes [and] 
(c) Any paved trail, walkway, [or] path . . . (Emphasis 

added.) 
 

 Taken together, these subsections provide an immunity for trails used for, or to access, 
various recreational activities.  (See Carroll v. County of L.A. (1997) 60 Cal.App.4th 606, 609-
610.)   

 
The purpose of this immunity is “to encourage public entities to open their property for 

public recreational use, because ‘the burden and expense of putting such property in a safe 
condition and the expense of defending claims for injuries would probably cause many public 
entities to close such areas to public use.’”  (Armenio v. County of San Mateo (1994) 28 
Cal.App.4th 413, 417.)   
 

The parties spend considerable time debating whether any part of the bike was still on 
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the bike trail when the accident happened.  The court concludes plaintiff has raised a factual 
issue on this point.   

 
However, that does not dispose of the issue whether part of the bike was still on a trail 

when the injury occurred.  Based on the court’s statement of facts, it is undisputed that the front 
tire of the bike was off any trail and on the metal grate atop the spillway when the accident 
occurred and that the back tire was several inches off the asphalt bike trail and onto the dirt 
strip. 

 
For purposes of Government Code section 831.4, a trail includes a path, and the dirt 

strip certainly appears to be a path.  (See Amberger, supra, 143 Cal.App.4th at 1078-1079; 
Farnham v. City of Los Angeles (1998) 68 Cal.App.4th 1097, 1103.)  Plaintiff presents no 
evidence that the dirt strip is something different from a path, as was done in Treweek v. City of 
Napa (2000) 85 Cal.App.4th 221, 231-232 (court held that boat ramp was not a trail).  Based on 
the evidence, Amberger, and Farnham, the court concludes that the dirt strip is either a shoulder 
of the asphalt bike trail, providing a buffer between the asphalt and any other adjacent off-trail 
property, or it is a path that can be used for pedestrians to parallel the asphalt trail while 
minimizing any conflict with bicycles using the trail.  In sum, the dirt strip is part of the bicycle 
trail or is, itself, a trail. 

 
However, none of this seems to address the critical issue, because the cases are clear 

that it does not matter whether the accident occurred on the trail so long as the accident 
occurred because of the trail.  Injuries that occur on a trail do not warrant immunity if not caused 
by conditions on the trail.  (See Garcia v. American Golf Corp. (2017) 11 Cal.App.5th 532, 547 
(while on a trail plaintiff was struck by golf ball that escaped from an adjacent golf course; trail 
immunity held not to apply); Toeppe v. City of San Diego (2017) 13 Cal.App.5th 921, 929 (while 
on a trail plaintiff was struck by a falling branch from a tree not located on the trail; trail immunity 
held not to apply).  And injuries that occur off a trail do warrant immunity if they are caused by 
conditions on the trail.  (See Prokop v. City of Los Angeles (2007) 150 Cal.App.4th 1332 
(bicyclist argued that the dangerous condition was curves on the trail and location of the exit of 
the trail too close to a chain link fence; immunity held to apply because the dangerous condition 
was on the trail, even though accident occurred off the trial when the bicycle struck the chain 
link fence).  Thus, the key issue here is not whether any part of the bicycle was still on any trail 
but whether the condition of any trail caused the accident.  This depends on whether, under the 
cases, the condition of the metal grate is considered to be a condition of the bike trail or the dirt 
strip under the facts of this case.   
 

The court finds four cases to be key on this issue:  Amberger-Warren v. City of Piedmont 
(2006) 143 Cal.App.4th 1074, Arvizu v. City of Pasadena (2018) 21 Cal.App.5th 760, Garcia v. 
American Golf Corp. (2017) 11 Cal.App.5th 532, and Toeppe v. City of San Diego (2017) 13 
Cal.App.5th 921. 

 
In Amberger, the plaintiff was on a trail in a dog park with her dog and someone else’s. 

Both dogs were off leash.  When she went to put her dog back on its leash, one of the two dogs 
bumped into her.  She slipped on some debris on the trail and fell backwards.  Fearful of falling 
onto a hill next to the trail, she grabbed an exposed cement edge and injured her hand.  Plaintiff 
argued that trail immunity did not apply because her injury occurred due to conditions unrelated 
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to the trail – failing to install a guardrail where the accident occurred; and locating the trail next 
to a slope onto which people could fall.  (Id. at 1083.)   

 
The court rejected the argument about the lack of a guardrail, holding that the immunity 

applies to injuries caused by trail design as well as trail maintenance.  (Id. at 1084-1085.)   
 
The court also rejected plaintiff’s argument regarding the decision to locate the trail on 

and adjacent to the hill.   
 

Plaintiff seeks to avoid the immunity by identifying the hill next to 
the trail, rather than the trail itself, as a dangerous condition, but 
this condition is not unrelated to the trail because the trail is what 
provides access to the hill and exposure to the alleged danger. 
Plaintiff is in effect arguing that the trail is situated in a dangerous 
location . . . but location, no less than design, is an integral feature 
of a trail, and both must be immunized for the same reasons. To 
accept plaintiff's argument would be to require installation of 
handrails or other safety devices on trails, or relocation of trails, 
whenever the surroundings could otherwise be considered 
unreasonably dangerous. The likely and unacceptable result, 
which the immunity was created to avoid, would be the closure of 
many trails in areas that could be deemed at all hazardous.  (Id. at 
1085.)   

 
It thus suggested two new tests – a relatedness test and an access test – to determine 

whether trail immunity applies to an off-trail injury or dangerous condition.   
 
In Arvizu v. City of Pasadena (2018) 21 Cal.App.5th 760, plaintiff illegally entered a City 

park before 4 a.m. and fell down a hill while trying to access a trail below him.  The far edge of 
the trail abutted or ran along the top of a ten-foot-high retaining wall designed to prevent slope 
erosion.  Plaintiff tumbled head over heels down the hill, crossed the trail at the end of his fall, 
and sailed over the unguarded retaining wall, hitting a tree limb before falling onto the dirt and 
rock below, suffering severe injuries.  Plaintiff alleged the dangerous condition was not the trail 
but the lack of guardrails along the retaining wall (an off-trail condition, but one that could have 
been corrected either on or off the trail), and that he was not using the trail, he just fell across it, 
albeit while trying to reach it.   

 
The court rejected both arguments.  It held that plaintiff was using the trail, however 

briefly, when he tumbled across it.   
 
The court also added that plaintiff “had to cross the Trail to get to the wall, and would not 

have suffered his injuries had he not crossed over the Trail” (language similar to Amberger’s 
access test.)  As to the claim that guardrails or signs were needed only on the retaining wall, the 
court said,  
 

Very little space separates the edge of the trail and the top of the 
wall. Any guardrail or warning signs would therefore have to be 
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placed along the trail. For the reasons articulated in Amberger-
Warren, the City is immune from claims that warnings or guardrails 
are required to protect against falls from the Trail over the 
concrete retaining wall, or that the Trail should be relocated to a 
safer location, because these claims concern the location and 
design of the trail.”  (Id. at 768-769.)  

 
In contrast to these two cases, Garcia and Toeppe concluded that trail immunity did not 

apply, and they distinguished Amberger.  (They did not address Arvizu because it was decided 
after they were.) 

 
In Garcia, supra, 11 Cal.App.5th 532, the plaintiff was struck by a golf ball that flew onto a 

trail adjacent to a publicly owned golf course managed by a private company for profit.  Garcia 
states that Amberger  
 

did not hold that there must be immunity for every injury occurring 
on a trail when an adjacent public property was a contributing 
factor. Rather, the court examined the causation question in light 
of the policy of section 831.4. It identified the issue as whether a 
trail and an adjacent public property meet a relatedness test. That 
test has two parts: proximity and liability that will likely cause the 
trail to close. Thus, the Amberger-Warren court embraced a 
nuanced, policy-based relatedness test for determining whether an 
injury is caused by a condition of a trail when an adjacent public 
property may have contributed to the injury.  (Id. at 542 (emphasis 
added).)   
 
[U]nless properties are deemed related for policy reasons, courts 
will not immunize adjacent public properties.  (Id. at 955.)   
 

 The court held that the trail and the adjacent property in the case before it were not 
sufficiently related.  In Amberger, the presence or absence of guardrails between would not 
have been an issue but for the trail.   
 

Moreover, the trail was the very thing that provided the public 
access to the hill.  Beyond that, neither the trail nor hill were 
commercial enterprises that earned profits that could be used for 
maintenance, safety features, and insurance, and for paying 
lawyers and judgments. Thus, imposing liability would have given 
public entities the choice of either paying for guardrails on trails 
next to hills or closing such trails. Due to the expense, it was likely 
the trails would be closed and the public would be deprived of the 
use and enjoyment of trails and related parks. For policy reasons, 
the trail and its location next to the hill could not be separated with 
respect to analyzing trail immunity.  (Id. 544.) 

 
 In Garcia, however, the commercially run golf course could provide funds to remedy its 
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own dangerous conditions, and the public entity would not be forced to close the trail.  Further, 
the danger presented by the golf course was “the result of a human creation in contrast to the 
naturally occurring danger posed by the hill in Amberger-Warren due to topography and gravity.”  
(Ibid.)  Also, “[t]he danger of errant golf balls (and need for safety) exists for people outside the 
Brookside Golf Course regardless of whether they use the walkway.”  (Id. at 545.)   Finally, 
people could still get on and close to the golf course even if the trail were eliminated.  (Ibid.)    
 
 In Toeppe, supra, 13 Cal.App.5th 921, the plaintiff was injured on the trail by a tree 
branch that fell from a tree off the trail.  The City argued that trail immunity should apply 
because, under Amberger, the tree was sufficiently related to the trial.  The trial court agreed, 
citing, among other things, Amberger’s language that “the trail is what provides access to the hill 
and exposure to the alleged danger.”  (Id. at 927; Amberger, supra, 143 Cal.App.4th at 1085.)   
 

Again distinguishing Amberger, the appellate court in Toeppe held that trail immunity did 
not apply and that the trial court’s interpretation of Amberger was incorrect.  (Toeppe, supra, 13 
Cal.App.5th at 927-928. 
 
 Toeppe distinguished Amberger on several bases.  First, it said that in Amberger, 
anyone walking on the path had to walk on or right by the hill, whereas, in the case before it, 
people did not have to be on the trail to be exposed to the risk of the falling tree branch.  The 
trail did not provide the only access to the dangerous condition.  (Id. at 928.) 
 

Simply put, unlike the dangerous condition of a hill in Amberger-
Warren that could not be separated from the subject path, here, 
the dangerous condition (a negligently maintained eucalyptus tree) 
is independent of the trail through Mission Bay Park. It is possible 
for a visitor to the park to be injured by a falling tree whether she 
used the trail or simply walked across the grass and was struck by 
a falling branch.  (Ibid.)   

 
 Second, it said that in Amberger, the court was concerned about the burden and 
expense of requiring a city to improve the path's design (adding guardrails or changing the 
location of the path).  (Ibid.)   “Here, the dangerous condition does not require the City to 
improve the trail or alter its design whatsoever. Toeppe has not alleged that a safety barrier 
needs to be added to the trail or that the trail must follow a different path. Indeed, Toeppe's 
claim of a dangerous condition does not involve the trail whatsoever.”  Id. at 929.)   
 
 Finally, the problem with the tree in Toeppe was that it was negligently maintained in a 
manmade Park.  It was not a natural condition, like the sloped hill in Amberger. 
 

While the issue confronting it is difficult, the court concludes that this case is governed 
by Amberger and Arvizu rather than by Toeppe and Garcia.  Various criticisms could be leveled 
at Amberger by a court of equal or higher authority.  Nonetheless, Amberger used the following 
broad and absolute language:  “this [unstated] condition [of the hill] is not unrelated to the trail 
because the trail is what provides access to the hill and exposure to the alleged danger.”   

 
Arvizu is even more clear. There, just like here, the plaintiff was injured off the trail by an 
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off-trail condition.  Amberger and Arvizu might have cited a different immunity as to the claimed 
dangerous conditions of the hill and the retaining wall in their respective cases, section 831.2 for 
unimproved natural conditions of public property.  But they did not do so.  They cited and 
applied trail immunity.  Because of this, the court does not feel it can simply draw an artificial 
versus natural condition distinction and dismiss Amberger and Arvizu as falling into the former 
category.  Arvizu is the later case, not Toeppe.  Plaintiff’s claim is barred by trail immunity 
because his case cannot be meaningfully distinguished from Arvizu.   
 
 Evidentiary Issues 
 
 The court has considered all evidence submitted and all matters of which it has been 
requested to take judicial notice unless otherwise stated.  Further, it rules only on those 
objections it deems material to the disposition of this motion.  (CCP § 437c (q).) 
 
 Defendant’s Objections 
 
 The court sees no need to issue a formal ruling concerning these objections, but notes 
for the future that it finds the objections problematic.  Objections should be made to evidence, 
not to the summary or recapitulation of the evidence in the material facts listed in the Separate 
Statement. 
 
 Plaintiff’s Objections filed 6/2/21 
 
 1 – Sustained. 
 2 – Sustained. 
 3 – Overruled. 
 

 

 

16.  TIME:  9:05   CASE#: MSC21-00715 
CASE NAME: HOYT VS CHANDHOKE ET AL 
SPECIAL SET HEARING ON: RIGHT TO ATTACH ORDER SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiff’s application for a right to attach order against defendant VII Peak’s accounts up to 
$500,000 is granted. 
 
Plaintiff has demonstrated that he is an elder and therefore eligible to take advantage of W&I 
Code section 15657.01. There is no requirement that plaintiff allege infirmity or financial naiveté. 
Plaintiff has also established the probable validity of his claims given the declarations against 
interest submitted by two insiders supporting the claims of elder abuse. Defendants’ focus on 
the alleged malfeasance of their own officer, Mr. Balbuena, does not advance their cause. 
 
Plaintiff’s counsel to prepare the order after hearing.  
 

 


